


CODE ADMINISTRATOR
CITY OF |

TO: Planning Commission Members
FROM: Jon R. RDS&K

DATE: April 26, 1996

RE: May 2, 1996 Meeting

Enclosed for your review is a copy of a Public Law Advisory from Varnum, Riddering, Schmidt &
Howlett. As of today we have a light agenda for the May 2, 1996 meeting. This may give us time
to continue our discussion on the Master Plan.

We will see you at the meeting.
JRR:djm
Enclosures

FROM THE DESK OF..

Jon R Rose

Code Administrator
City of Mamistes
P.O. Box 358
Manistee, M] 49660

(616) 723-2558
FAX: {616} 723-1546
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FCC RULE EXPANDS PREEMPTION OF I
LOCAL ZONING REGULATION. OF
SATELLITE DISH ANTENNAS. -‘?

On February 29, 1996, the Federal Communications Commission (F CC)
issued a rule which significantly expands the Federal preemption of zoning and
building regulations applicable to satellite dish antennas effective mid-April 1996,
The new FCC rule undermines local control of satellite dish antennas through
zoning and building regulations.

PRIOR RULE: LIMITED PREEMPTION

_ Prior to the new rule, the FCC had adopted a “limited preemption” of local
zoning ordinances. This prior rule preempted local regulation of satellite dish
antennas that differentiated between satellite receive-only antennas and other
types of antennas unless the regulations (a) had a reasonable and clearly defined
health, safety, or aesthetic objective and (b) did not put unreasonable limitations
o1, Of prevent, reception or impose unreasonable costs on users. In general terms,
the limited preemption allowed zoning regulation of satellite dish antennas as long
as the regulations did not unreasonably prevent a property owner from placing a
dish at a location that was necessary to receive the satellite signal:

NEW RULE: EXPANDED PREEMPTION

The new FCC rule, however, greatly expands the Federal preemption of
local regulation of satellite dish antennas. The rule now provides that all local
zoning land use, building or similar regulations that materially limit transmission
or reception by satellite dish antennas or impose more than minimal costs on users,
are preempted unless the local unit of government can demonstrate that the
regulation is reasonable. To be “reasonable,” a local regulation must 1) have 2
clearly defined health, safety, or aesthetic objective stated in the text of the
regulation itself (i.e., an explanation of these objectives is not sufficient if they are
not included in the text of the regulation), and 2) further the stated objective
without unnecessarily burdening access to satellite services and promoting fair and
effective competition among service providers. A local unit of government may
apply to the FCC for a waiver of the rule which will be granted only if the local
unit shows that it has local concerns of a “highly specialized or unusual nature.”
It is likely that a waiver will be difficult for local units of government to obtain.
The ule also makes it easier for satellite dish antenna owners to petition the FCC
for a determination that the local regulation is preempted by not requiring a
complete exhaustion of all legal remedies béfore requesting FCC review.

The content of this Jetzer is incended as geneml infarmation. Readers should not act upon this information without prafessional legal counseling in the context of specific facts.
The material in this lerter may be reproduced only with acknowledgemene of its source and copyrighe. @ 1994 Varnusm, Riddering, Schmidt & Howler.
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NEW RULE: PREEMPTION OF SMALL ANTENNA REGULATION

In addition to the general provisions described above, the new rule has
essentially preempted all local regulation of small dish antennas. Specifically, the
new FCC rule provides that all local zoning, land use, building or similar
regulations that affect satellite dish antennas two meters or less in diameter in a
commercial or industrial district and one meter or less in any area are presumed
unreasonable and are therefore preempted. This preemption applies m ail cases
unless the local unit of government has obtained a waiver from the FCC (as
described earlier) or a final declaration from the FCC or a court that the
presumption of unreasonableness has been rebutted. This presumption can be
rebutted only if the local unit of govenment shows that the regulation 1) is
necessary to accomplish a clearly defined health or safety objective stated in the
text of the regulation, and 2) is no more burdensome to users than necessary to
achieve the health or safety objective, and 3) is specifically applicable on its face
to small dish antennas. The rule further provides that absent a waiver from the
FCC or a declaration from the FCC or a court that the presumption has been
rebutted, a local unit of government is prohibited from taking any action to
enforce a regulation applicable to small dish antennas. As a result, local units of
government will soon be precluded from enforcing local regulations applicable to
satellite dish antennas two meters or less in commercial and industrial areas and
one meter or less in other areas without first obtaining a waiver or declaration as
described above. | o

TELECOMMUNICATIONS ACT: FCC AUTHORITY

With respect to satellite dish antennas in non-residential areas, the new
Federal Telecommunications Act confers exclusive authority on the FCC to
regulate “direct to home” satellite services. The new Act does ot extend the
FCC’s authority to satellite dish antennas used for commercial purposes although
the FCC claims to the contrary. Whether the FCC’s preemption of commercial
satellite dish antenna regulation is permitted by the new Act may be decided only
by litigation.

We wanted to advise municipalities of the FCC’s expanded preemption of
local regulation of satellite dish antennas to become effective soon. If you have
any questions regarding the regulation of satellite dish antennas, please contact
John W. Pestle, Richard W. Butler, Jr., or Randall W. Kraker at (616) 336-6000.
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