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MANISTEE CITY PLANNING COMMISSION
Meeting of Thursday, November 1, 2012
7:00 p.m. - Council Chambers, City Hall, 70 Maple Street,
Manistee, Michigan

AGENDA

Call to Order

Roll Cali

Approval of Agenda

At this time the Planning Commission can take action to approve the November 1, 2012 Agenda.
Approval of Minutes

At this time Planning Commission can take action to approve the September 6, 2012 meeting
Minutes.

Public Hearing

None

Public Comment on Agenda Related items

New Business

PC-2012-08 Barry & Carmen Luedke/Mark & Dawn Wittlief — Parce! Split and Combination

A request has been received from Barry & Carmen Luedke owner of parcel 51-670-717-01 to split
the east 35 feet off the parcel which would then be combined with parcel 51-670-715-15 owned
by Mark and Dawn Wittlief. Review of the request shows that the requirements of the Zoning
Ordinance would be met if the split were approved.

At this time the Planning Commission could recommend to City Council to approve the request

from Barry & Carmen Luedke and Mark and Dawn Wittlief to split the east 35 feet off from Parcel
51-670-717-01 and combine it with parcel 51-670-715-15.
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Meeting/Worksession Dates 2013
Staff has prepared a list of Meeting/Worksession dates for 2013 for the Commission to review.

At this time the Planning Commission could take action to schedule their Meeting and
Worksession dates for 2013.

Chapter 1220 Planning Commission — Code of Ordinance
The Michigan Planning Enabling Act of 2008 allowed City Planning Commissions to consist of 5, 7
or 3 members. There are currently two expired terms on the Commission and staff will discuss

with the Commission if they would like to recommend to City Council to reduce the number of
members from nine to seven.

At this time the Planning Commission could take action to recommend to City Council to reduce
the number of Planning Commissioners from nine to seven or to maintain the status quo of nine
members,

Number of Alternate Members — Zoning Board of Appeals

Staff reviewed the Zoning Ordinance relating to the membership for the Zoning Board of Appeals
and noted a conflict with the language in the Zoning Enabling Act.

METRO Act Permit Application

The City Clerk has forwarded a copy of a METRO Act Application from Lynx Network Group as
required by ordinance. There is no requirement that the Commission approve the application.

Taslis for 2013

There are several projects for the Planning Commission to begin work on including the Master
Plan Update. The Commission will discuss and prioritize projects that need to be worked on.

Old Business
None
Public Comments and Communications

At this time the Chair will ask if there are any public comments.
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X  Correspondence
At this time the Chair will ask if any correspondence has been received to be read into the record.
Xl  Staff/Sub-Committee Reports

At this time the Chair will ask Staff for their report.
At this time the Chair will ask if any of the Sub-Committees have anything to report.

XiI Members Discussion

At this time the Chair will ask members of the Planning Commission if they have any items they
want to discuss.

XHl Adjournment
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CITY OF MANISTEE PLANNING COMMISSION
70 Maple Street
Manistee, Ml 49660

MEETING MINUTES
September 6, 2012

A meeting of the Manistee City Planning Commission was held on Thursday, September 6, 2012
at 7pm in the Council Chambers, City Hall, 70 Maple Street, Manistee, Michigan.

Meeting was called to order at 7:00 pm by Chair Yoder . S
Roli Call:

Members Present: Linda Albee, Maureen Barry, Davnd Crockett Bill Dean Ray Fortier, Eric

Members Absent: ~ None ) e

Others: Jon R. Rose (Commumty Development Dlrector) Denise Blakeslee
(Plannlng&Zonmg) ' R o

APPROVAL OF AGENDA

Motion by Ray Fortuer seconded by Mark Wlttilef that the agenda be approved as prepared.

Ye'5:::3' Albee, Barry, Crockett Dean, Fortier, Gustad, McBride, Wittlief, Yoder
No: None

APPROVAL OF MINUTES

Motion by Ray Fortier, seconded by Marlene McBride that the minutes of the August 2, 2012
Planning Commission Meeting be approved as prepared.

With a Roll Call vote this motion passed 9 to 0.

Yes: Dean, Fortier, Albee, Barry, Crockett, Gustad, McBride, Wittlief, Yoder
No: None

City of Manistee Planning Commission
iMeeting Minutes of September 6, 2012
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PUBLC HEARING
Chair Yoder opened the Public Hearing at 7:04pm
Z212-06 ~ Proposed Zoning Amendment Section 1813 Bed and Breakfast, item B.1.h

The City of Manistee Planning Commission has reviewed Section 1813 Bed and Breakfast, Item
B.1.h which establishes the number of sleeping rooms by Zoning District. The Commission has
determined that this section should be deleted from the ordinance.

Denise Blakeslee, Planning & Zoning — The Planning:Cbm"r.h'ission has been working on the
proposed Zoning Amendment since their June Worksessmn :The proposed amendment
eliminates item B.1.h of Section 1813 of the Bed and Breakfast Spema! Use Permit Standards.

h. The number of sleeping rooms rented to transient guests within a Bed and Breakfast
Establishment shalf not exceed the foHowmg standards

Within the R-1: . - 4 sleepmg rooms
Within the R-2, R-3: - 5 sleeping r_ooms

Within the C 2, C-3 Drstnct . b sleeping rooms

None - i

Chair Yoder asked if any corresb'ondence had been received in response to the request.

None

There were no more additional comments; the Public Hearing was closed at 7:05 pm.

City of Manistee Planning Commission
Meeting Minutes of September 6, 2012
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Chair Yoder opened the Public Hearing at 7:05 pm

212-07 - Proposed Zoning Amendment Article 2 Definitions {add definition for Outdoor
Playset and Porch} Amend Section 502 Spatial and Physical Requirements item D.

The City of Manistee Planning Commission has drafted language that defines Qutdoor Playset
and Porch that would be added to Article 2 Definitions; and drafted language that would amend
Section 502 Spatial and Physical Requirements, item D.

Denise Blakeslee, Planning & Zoning — The Planning Commission has been working on the
proposed Zoning Amendment since their june Worksession".__ The proposed amendment
provides definitions for Cutdoor Playset and Porch in Article 2.

The change to Article 5, Section 502 Spatial and Physical Requirements allows people to
construct porches on the front of their home in‘the front yard setback where they would have
previously needed to obtain a variance from the Zoning Boa'rd of Appeals During the Pianning

feeling of neighborhood and that a home with a front porch encourages interaction in a
neighborhood. -

The addition of language for outdoor playsets was added because of the size and height of the
new “kits” that are avaliable at many stores. -

The Commission discussed it_ m 502_:.;1- b._:___

pl‘OVlSIDnS of Sectlon 513 pertalnlng to clear vision areas. Provided that they cannot be
enclosed, into living area, permanently screened {creating a screened porch) or glassed
(creatmg a sunroom), the use of screen curtains is permissible.

Consensus was to leave item 502.1.b as written.

Chair Yoder opened the hearing for public comments.

None

Chair Yoder asked if any correspondence had been received in response to the request.

None

There were no more additional comments; the Public Hearing was closed at 7:15 pm.

City of Manistee Planning Commission
Meeting Minutes of September 6, 2012
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Chair Yoder opened the Public Hearing at 7:15 pm

Z12-08 - Proposed Zoning Amendment to carry over the Peninsula District standards to
sections of Article 5 General Provisions, Article 18 Standards and Requirements for Special
Uses and Article 21 Signs

Staff discovered that when the Peninsula District was established the new district was not
applied to sections of Article 5 General Provisions, Artlcle 18 Standards and Requirements for
Special Uses and Article 21 Signs. L

address General Regulatlons Spec1a| Use Permlt Standards and Slgnage in the new Peninsula
District {P-D) in the following sections of the Ord'nance

Drlveways and Curb Cuts, ltem A and 515 Accessory Buﬂdmgs and Structures Item G 3.a

Article 18: Standards and Requwements for Speual Uses - ADD P-D to Section 1807 Adaptive
Reuse, Item C.2 and Sectlon 1861 Motel, tem B.10 -~ . g

Article 21: Signs - ADD - P-D t'ozz_S:ection 2102‘_A_.7.-é; Section 2102.A.7.b; Section 2102.A.7.c;
Section 2103.H; Section 2106 Use Type 1, Low Intensity and Residential; Section 2007 Use Type
2, Commercial and Office'and Section 2018 Use Type 3, Industrial

Chair Yodet; oﬁened the hearlng for putlallllc cc.J.mments

None

Chair Yoder asI;eEd ef any corresﬁqndence .had been received in response to the request.
None :

There were no more additional comments; the Public Hearing was closed at 7:18 pm.

PUBLIC COMMENT ON AGENDA RELATED ITEMS
Chair Yoder asked if anyone in attendance had any comments on Agenda Related Items.

None

City of Manistee Planning Commission
Meeting Minutes of September 6, 2012
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NEW BUSINESS

212-06 — Proposed Zoning Amendment Section 1813 Bed and Breakfast, Item B.1.h

MOTION by Ray Fortier, seconded by Eric Gustad that thé"blann_i_n:_g Commission recommends to
City Council the adoption of the Proposed Zoning Amendment Z12-06.

With a Roll Call vote this motion passed 9 to 0.

Yes:  Gustad, McBride, Wlttllef Dean, Fortler Albee Barry, Crockett__\_(_c_)der
No: None

Z12-07 - Proposed Zoning Amendmeﬁ:’c'Article":"z' Definitions (add a definition for Outdoor

A public hearing was held earller for a proposed Zoning Amendment to add a definition for
Outdoor Playset and Porch to Amcfe 2 Deflnltlons and amend Section 502 Spatial and Physical

recommends to City Council the addﬁtiqn of the Proposed Zoning Amendment Z12-07.
With a Roll Calf:vbte this motio.r.i:"bassed 9to 0.

Yes: Wlttl:ef Dean Fort:er Albee, Barry, Crockett, Gustad, McBride, Yoder
No: None - '

Z12-08 - Proposed Zoning Amendment to carry over the Peninsula District standards to
sections of Article 5 General Provisions, Article 18 Standards and Requirements for Special
Uses and Article 21 Signs

A public hearing was held earlier for a proposed Zoning Amendment to apply the Peninsula
District standards to uses in sections of Article 5 General Provisions, Article 18 Standards and

City of Manistee Planning Commission
Meeting Minutes of September 6, 2012
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Requirements for Special Uses and Article 21 Signs.

MOTION by Maureen Barry, seconded by Ray Fortier that the Planning Commission
recommends to City Council the adoption of the Proposed Zoning Amendment Z12-08.

With a Roll Call vote this motion passed 9 to 0.
Yes:  Wittlief, Dean, Fortier, Albee, Barry, Crockett, Gustad, McBride, Yoder
No: None

OLD BUSINESS

None

PUBLIC COMMENTS AND COMMUNICATIONS

None

CORRESPONDENCE . '\ = |

None

STAFF/SUB-COMMITTEE REPORTS
Jon Rose, Community De\fel'opmeri:t.:.:[)i_rector ~ Reported on MDOT Construction projects on

us.31.

Denise Blakeslee, Plénni_ng___.& 'Zoning — Both Mr. Rose and herself will be attending the

if they wanted to cancel or reschedule the October Worksession.

MOTION by Ray Fortier, seconded by Mark Wittlief that the October 18, 2012 Worksession be
cancelled.

With a Roll Call vote this motion passed 9 to 0.

Yes: Albee, Barry, Crockett, Dean, Fortier, Gustad, McBride, Wittlief, Yoder

City of Manistee Planning Commission
Meeting Minutes of September 6, 2012
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No: None

Ms. Blakeslee spoke of the September Worksession; the Commission will take a walking tour of
the Peninsula District. Discussed changing the starting time to 6pm since the days are getting
shorter

MOTION by Maureen Barry, Seconded by Linda Albee that the September 20, 2012
Worksession start time be changed to 6pm.

With a voice vote MOTION passed unanimously.

MEMBERS DISCUSSION

Commissioner Gustad announced that he is ruhnihg for City Council.

Commissioner Crocket asked Jon Rose for an update on the Flrst Street Beach Project. Mr. Rose
gave an update on the project. SR T '

The Planning Commission will hold a Wdzrkseesitjr_) on Thurs'day, September 20, 2012
The next regular meetj_n_g_'fc:)f'the: Planning Commission will be held on Thursday, October 4, 2012
ADJOURNMENT

Motion by: Ray Fortier, seconded by Maureen Barry that the meeting be adjourned. MOTION
PASSED UNANIMOUSLY _ '

Meeting adjourned at 7:40 pm |

MANISTEE PLANNING COMMISSION

Denise J. Blakeslee, Recording Secretary

City of Manistee Planning Commission
Meeting Minutes of September 6, 2012
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CITY OF MANISTEE PLANNING COMMISSION WORKSESSION
70 Maple Street, Manistee, Mi 45660

September 20, 2012
NOTES

A Worksession of the Manistee City Planning Commission was held on Thursday, September 20,
2012 at 6pm.

Worksession was called to order at 6pm by Chair Yoder

Roll Call:

Members Present: Linda Albee, Dave Crockett, Bill Dean, Ray Fortier, Eric GustadMarlene
McBride, Mark Wittlief, Roger Yoder

Members Absent:  Maureen Barry {excused)

Others: Jon R. Rose {Community Development Director), Denise Blakeslee
(Planning & Zoning)} and others

Tour of Peninsula District

Members of the Planning Commission left City Hall to tour the Peninsula District. Jeff Seng gave
the Commissioners a tour of Seng’s Marina. The members then walked through the District and
discussed the Manistee Peninsula Brownfield Plan and Development Framework Plan that was
done for the area by Wade Trim and NTH Consultants.

The members then took a tour of the new Marina Building before returning to City Hall when
the Workession was adjourned.

ADIOURNMENT

The Worksession adjourned at 7:30 pm

MANISTEE PLANNING COMMISSION

Denise J. Blakesiee, Recording Secretary

City of Manistee Planning Commission
Worksession Notes September 20, 2012 Page 1



Planning & Zoning
Community Development

lanistee 231.398.2805

Fax 231.723-1546

M E M 0 RA N D U M www.mansiteemi.gov

TO: Planning Commissioners
FROM:jﬁﬁRose
Community Development Director
DATE: October 16, 2012
RE: Luedke/Wittlief Parcel Split and Combination Request

Commissioners, a request has been received from Barry & Carmen Luedke owner of parcel 51-
670-717-01 to split the east 35 feet off the parcel which would then be combined with parcel
51-670-715-15 owned by Mark and Dawn Wittlief.

Since Mark is a member of the Planning Commission he will declare a conflict of interest and
remove himself to the audience while the Commission deliberates on the request.

Review of the request shows the request meets the requirements of the ordinance.

JRR:djb



Planning & Zoning, City Hall
70 Maple Street, P.O. Box 358,

@EEy @ﬁ" Mﬁﬁﬁﬁ@@@@ Manistee, Ml 49660
231.398.2806 {phone)
231.723.1546 (fax)

Parcel Split Request Form

Please Print

Parcel Combination Requirements

Any Split of a Parcel within the City of Manistee requires review and approval of the Planning Commission and City
Council. Even if the Parcel contains platted lots approval is still required. Requests are reviewed for compliance with the
Zoning Ordinance. if a request meets all of the requirements of the Zoning Ordinance it will be forwarded to the City
Planning Commission. The Planning Commission reviews the request and makes recommendation to the City Council.
Motification will be mailed to applicants regarding City Council’s determination. Requests must include the fee of $100.00
for the first split and $50.00 for each additional split. Incomplete requests will be returned to the applicant. Must be
submitted 15 days prior to the Planning Commission meeting to be placed on the agenda.
To update their property taxes the property owner should send a copy of the determination to:

Equalization Department

County Courthouse

415 Third Street

Manistee, M! 49660
If the parcel involves a principal residence or homestead it is up to the applicant to notify the City Assessor at (231) 398-

2802 to update their Homestead Exemption.

Property Iinformation

Address: 381 Tenth Street | Parcel # 51-51-670-717-01
Applicant Information

Name of Owner: Bany & Carmen Luedke

Address: 1019 Maple Strest

Phone #: 231.723-5639 Cell#: | email: 4 fye JEe @chate
L

Project Information

152157

Reason for Reguest: . ' . .
To split parcel 51-51-670-717-01 split off east 35 feet and combine with parcel 51-51-670-751-04

Site Plan Requirements

The applicant is responsible to provide a survey and legal descriptions of the proposed parcels {unless waived by the
Zoning Administrator). If buildings or structures are located on a parcel a site plan showing set-backs is required.
Requests are reviewed for compliance with the Zoning Ordinance.  The Zoning Administrator reserves the right to
require additional information necessary to meet the requirements of the Zoning Ordinance.

Authorization

By signing the application the applicant is authorizing Gty Saff permission to make site inspections as
necessary. The undersignea is that the information induded in this application is correct.

)

Sgnaturef) i ree ol A, Al Date: f7-/-20173

(1 Fee of $100.00 for the first split and $50.00 for each additmna% split endosed and Site Fan for project attached
{permit cannot be issued without site plan)

4 . Office Use Only
FeeE1§50:00 Py .00 | Receipt# A4 HA,
Notes:
dgnature: Date:

Parcel Slit Request Page 1 of 1
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City of Manistee

Image/Sketch for Parcel: 51-670-717-01
[Back to Non-Printer Friendly Version] [Send To Printer]
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image/Sketch for Parcel: 51-670-715-15 City of Manistee
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PUBLIC NOTICE

CITY OF MANISTEE PLANNING COMMISSION
MEETING/WORKSESSION DATES
2013

MEETINGS 7:00 P.M, WORKSESSIONS 7:00 P.M.

January 3, 2013
February 7, 2013
March 7, 2013
April 4, 2013
May 2, 2013
June 6, 2013
July 11, 2013%
August 1, 2013 o Worksession
September 5, 2013 September 19, 2013
October 3, 2013 October 17, 2013
November 7, 2013 November 21, 2013
December 5, 2013 No Worksession

February 21, 2 g
2013

*Changed due to hoiiday

Jon se, Community Development Director
Box Ad - Classified Page
Run: Manistee News Advocate - December 1, 2012
Run: Next issue of The West Shore Shoppers Guide
Please send an affidavit to: Jon Rose

City of Manistee

P.O. Box 358
Manistee, M| 45660



Planning & Zoning
Community Development
231.398.2805

Fax 231.723-1546

M EMORAN DUM www.mansiteemi.gov

TO: Planning Commissioners

FROM: Z___Jon Rose
S

Community Development Director
DATE: October 22, 2012

RE: Chapter 1220 Planning Commission — Code of Ordinance

Commissioners, we currently have two vacancies on the Planning Commission. Linda Albee
decided not to reapply and Eric Gustad is running for City Council. Prior to the change in the
Michigan Planning Enabling Act of 2008 cities with populations of more than 5,000 were
required to have nine members on their Planning Commissions. Now municipalities can chose
to have five, seven or nine members on their Commissions.

We will be discussing the increase in cost for training, budgeting for members to maintain their

Citizen Planner Certification and if we should recommend to City Council to reduce the number
of Commissioners from nine to seven.

JRR:djb



Michigan Planning Enabling Act of 2008 Art IT; Planning Commission Creation and Administration

125.3815. Planning commission; membership; appointment; terms; vacanc s representation;

g ] 3
qualifications; ex-officio members; board serving as planning commission; removal of
member; conditions; conflict of interest; additional requirements.

Sec. 15. (1) In a municipality, the chief elected official shall appoint members of the planning
commission, subject to approval by a majority vote of the members of the legislative body elected
and serving. In a county, the county board of commissioners shall determine the method of
appointment of members of the planning commission by resolution of a majority of the full
membership of the county board.

| (2) A city, village, or township planning commission shall consist of 5, 7, or & members. A county
planning commission shall consist of 5, 7, 9, or 11 members. Members of a planning commission
other than ex officio members under subsection (5) shall be appointed for 3-year terms. However,
of the members of the planning commission, other than ex officio members, first appointed, a
number shall be appointed to 1-year or 2-year terms such that, as nearly as possible, the terms of 1/3
of all the planning commission members will expire each year. If a vacancy occurs on a planning
comunission, the vacancy shall be filled for the unexpired term in the same manner as provided for
an original appointment. A member shall hold office until his or her successor is appointed.

(3) The membership of a planning commission shall be representative of important segments of the
community, such as the economic, governmental, educational, and social development of the local
unit of government, in accordance with the major interests as they exist in the local unit of
government, such as agriculture, natural resources, recreation, education, public health, government,
transportation, industry, and commerce. The membership shall also be representative of the entire
territory of the local unit of government to the extent practicable.

(4) Members of a planning commission shall be qualified electors of the local unit of government,
except that the following number of planning commission members may be individuals who are not
qualified electors of the local unit of government but are qualified electors of another local unit of
government:
() 3, in a city that on September 1, 2008 had a population of more than 2,700 but less
than 2,800. '
)] 2,in a city or village that has, or on September 1, 2008 had, a population of less than
3,000, except as provided in subdivision (a). '
(c) 1, in local units of government other than those described in subdivision (a) or (b).

(5) In a township that on September 1, 2008 had a planning commission created under former 1931
PA 285, 1 member of the Jegislative body or the chief elected official, or both, may be appointed to
the planning commission, as ex officio members. In any other township, | member of the legislative
body shall be appointed to the planning comumission, as an ex officio member. In a city, village, or

P. A. 33 of 2008, as amended; M.C.L. 1253801 et seq. Papge 10 of 31
(Enrolled House Bill No. 0206 {2008)) Effective September 1, 2008 This copy prepared: August 3, 2010



2 Community Development

_ éy @ﬁi &EﬂS@ﬁ@ 231.398.2805

Planning & Zoning

Fax 231.723-1546

M EMORANDU M www.mansiteemi.gov

TO: Planning Commissioners

FROM: ﬁ n Rose

Community Development Director
DATE: October 22, 2012
RE: Zoning Board of Appeals - Alternate Members
Commissioners, the two alternate positions on the Zoning Board of Appeals are currently

vacant. The Zoning Enabling Act of 2006 says that the legislative body may appoint to the
Zoning Board of Appeals not more than 2 alternate members for the same term as regular

members...

While reviewing Article 25 Zoning Board of Appeals, Section 2501 Membership, Terms of Office
we found that the ordinance reads:

..With approval of Council, the Mayor shall appoint at_least (2) alternate
members, who shall serve for three (3) years.

This is in conflict with the Zoning Enabling Act and would not allow City Council the opportunity
to reduce the number of alternate members from two to one.

JRR:djb



Denise Blakeslee

R o
From: Michelle Wright
Sent: Wednesday, October 03, 2012 11:45 AM
To: Denise Blakeslee; Jon Rose
Cc: Julie Beardslee
Subject: Lynx METRO Act application & permit
Attachments: Lynx Metro Application - Manistee ML.DOC; Lynx Project.pdf; Lynx - Blank Certificate

{2012-2013).pdf; bilateral_permit_69920_7.doc

Foltow Up Fiag: Follow up
Flag Status: Completed

Per the City Attorney’s instructions, | am forwarding a copy of this METRO Act application from Lynx
Network Group to the Planning Commission and the City Assessor as required by our
ordinance. Please note that there is no requirement for your approval of the application, just an FYI.

Ol ST

Michelle Wright MMC /CPEA, MICPT
City Clerk/Deputy Treasurer

70 Maple Street

Manistee MI 49660-0358

(231) 398-2803

(231) 723-5410 fax
mwright@manisteemi.goy

www.facebook.com/cityofmanistee




METRO Act Permit Application Form
Revised 12/06/02

City of Manistee
Name of Local Unit of Government

APPLICATION FOR
ACCESS TO AND ONGOING USE OF PUBLIC WAYS BY
TELECOMMUNICATIONS PROVIDERS
UNDER
METROPOLITAN EXTENSION TELECOMMUNICATIONS
RIGHTS-OF-WAY OVERSIGHT ACT
2002 PA 48
MCLA SECTIONS 484.3101 TO 484.3120

BY

Lynx Network Group, Inc.
(“APPLICANT™)

Unfamiliar with METRO Act?--Assistance: Municipalities unfamiliar with  Michigan
Metropolitan Extension Telecommunications Rights-of-Way Oversight Act ("METRO Act™)
permits for telecommunications providers should seek assistance, such as by contacting the
Telecommunications Division of the Michigan Public Service Commission at 517-241-6200 or
via its web site at http://www.michigan.gov/mpsc/0,1607.7-159-16372_22707---,00.html.

45 Days to Act—Fines for Failure to Act: The METRO Act states that “A municipality shall
approve or deny access under this section within 45 days from the date a provider files an
application for a permit for access to a public right-of-way." MCLA 484.3115(3). The
Michigan Public Service Commission can impose fines of up to $40,000 per day for violations of
the METRO Act. It has imposed fines under the Michigan Telecommunications Act where it
found providers or municipalities violated the statute.

Where to_File: Applicants should file copies as follows [municipalities should adapt as
appropriate—unless otherwise specified service should be as follows]:

-- Three (3) copies (one of which shall be marked and designated as the master copy)
with the Clerk at 70 Maple St. Manistee, MI 49660. PO Box 358




City of Manistee
Name of local unit of government

APPLICATION FOR
ACCESS TO AND ONGOING USE OF PUBLIC WAYS BY
TELECOMMUNICATIONS PROVIDERS

By
LYNX Network Group, Inc
(“APPLICANT”)

This is an application pursuant to Sections 5 and 6 of the Metropolitan
Extension Telecommunications Rights-of-Way Oversight Act, 2002 PA 48 (the
"METRO Act") for access to and ongoing usage of the public right-of-way,
including public roadways, highways, streets, alleys, easements, and waterways
(“Public Ways”) in the Municipality for a telecommunications system. The
METRO Act states that “A municipality shall approve or deny access under this
section within 45 days from the date a provider files an application for a permit
for access to a public right-of-way.”" MCLA 484.3115(3).

This application must be accompanied by a one-time application fee of $500,
unless the applicant is exempt from this requirement under Section 5(3) of the
METRO Act, MCLA 484.3105(03).

1 GENERAL INFORMATION:

1.1 Date August 21, 2012

1.2

Applicant’s legal name: Lynx Network Group. Inc
Mailing Address: PO Box 237
Kalamazoo. MI 49004-0237
Telephone Number: 269-585-1000
Fax Number: 269-585-5902
Corporate website:  http//www.lynxnetworkgroup.com/

Name and title of Applicant’s local manager (and if different) contact person
regarding this application:

Chiris Barber - President

Mailing Address: Same as above

Telephone Number: 269-585-1000

Fax Number: Same as above

E-mail Address: cbarber@lvnxnetworkgroup.com

2



1.3 Type of Entity: (Check one of the following)

X Corporation
General Partnership
Limited Partnership
Limited Liability Company
Individual

___ Other, please describe:

1.4 Assumed name for doing business, if any: Lynx Network Group, Inc.
1.5 Description of Entity:

1.5.1 Jurisdiction of incorporation/formation; Michigan

1.5.2 Date of incorporation/formation; June 1. 2003

1.5.3 If a subsidiary, name of ultimate parent company; N/A

1.5.4 Chairperson, President/CEOQ, Secretary and Treasurer (and equivalent
officials for non-corporate entities).

Co-Founder/President; Chris Barber

Co-Founder/EVP/Secretary: Gregg Rutgers

Co-Founder/EVP/Treasurer: Gerald Philipp

1.6  Attach copies of Applicant’s most recent annual report (with state ID number)
filed with the Michigan Department of Consumer and Industry Services and certificate of good
standing with the State of Michigan. For entities in existence for less than one year and for
non-corporate entities, provide equivalent information. State 1D: 03918L — Exhibit A

Is Applicant aware of any present or potential conflicts of interest between Applicant and
Municipality? If yes, describe: No

1.7 In the past three (3) years, has Applicant had a permit io install
telecommunications facilities in the public right of way revoked by any Michigan
municipality?

Circle:  Yes @
If "ves,” please describe the circumstances.

1.8 In the past three (3) years, has an adverse finding been made or an adverse final
action been taken by any Michigan court or administrative body against Applicant under any
law or regulation related to the following:

1.8.1 A felony; or

1.8.2 A revocation or suspension of any authorization (including cable
franchises) to provide telecommunications or video programming services?

Circle: Yes @

[#8)



If "yes," please attach a full description of the parties and matters involved, including an
identification of the cowrt or administrative body and any proceedings (by dates and file
numbers, if applicable), and the disposition of such proceedings.

If Applicant has been granted and currently holds a license to provide basic local exchange
service, no financial information needs to be supplied. If publicly held, provide Applicant’s most
recent financial statements. If financial statements of a parent company of Applicant (or other
affiliate of Applicant) are provided in lieu of those of Applicant, please explain. Applicant is
registered in the State of Michigan as local exchange provider

1.8.3  If privately held, and if Municipality requests the information within 10
days of the date of this Application, the Applicant and the Municipality should make

arrangements for the Municipality to review the financial statements.

If no financial statements are provided, please explain and provide particulars.

2 DESCRIPTION OF PROJECT:

2.1 Provide a copy of authorizations, if applicable, Applicant holds to provide

telecommunications services in Municipality. If no authorizations are applicable, please
explain.

No authorizations are applicable. Lynx Network Group is only offering data services for
schools, government organizations, health care organizations, businesses, and houscholds.

2.2 Describe in plain English how Municipality should describe to the public the
telecommunications services to be provided by Applicant and the telecommunications facilities
to be installed by Applicant in the Public Ways.

A fiber optic network working to improve broadband in the State of Michigan.

2.3 Attach route maps showing the location (including whether overhead or
underground) of Applicant’s existing and proposed facilities in the public right-of-way. To the
extent known, please identify the side of the street on which the facilities will be located. (If
construction approval is sought at this time, provide engineering drawings, if available,
showing location and depth, if applicable, of facilities to be installed in the public right-of-

way).
See Exhibit B

2.4 Please provide an anticipated or actual construction schedule.

The project is scheduled for completion by November 2012



Please list all organizations and entities which will have any ownership interest in the facilities
proposed to be installed in the Public Ways.

LYNX Network Group, Inc.
2.5  Who will be responsible for maintaining the facilities Applicant places in the
Public Ways and how are they to be promptly contacted? If Applicant’s facilities are to be
installed on or in existing facilities in the Public Ways of existing public utilities or incumbent

telecommunications providers, describe the facilities to be used, and provide verification of
their consent 1o such usage by Applicant.

Lynx Network Group, Inc.
See Exhibit C for Emergency call out list.

Construction will primarily be underground. Lynx Network Group. will
provide copies of joint use agreements upon request.

3 TELECOMMUNICATION PROVIDER ADMINISTRATIVE
MATTERS:

Please provide the following or attach an appropriate exhibil.

3.1 Address of Applicant’s nearest local office;
Lynx Network Group. Inc
5455 W View Rdg
Glen Arbor. MI 49636

&S
(]

Location of all records and engineering drawings, if not at local office;
Local office will have a copy of all records and engineering drawings.

3.3 Names, titles, addresses, e-mail addresses and telephone numbers of contact
person(s) for Applicant’s engineer or engineers and their responsibilities for the
telecommunications system;
see local contact information above

34 Provide evidence of self-insurance or a certificate of insurance showing
Applicant’s insurance coverage, carrier and limits of liability for the following:

See Exhibit D

~

3.4.1 Worker’s compensation;
See Exhibit E,.

3.4.2 Commercial general liability, including at least:



3.5

34.2.1 Combined overall limits;

3.4.22  Combined single limit for each occurrence of bodily injury;
3.4.2.3  Personal injury;

3424  Property damage;

3.4.2.5  Blanket contractual liability for written contracts, products, and
completed operations;

3.4.2.6  Independent contractor liability;

3.4.2.7  For any non-aerial installations, coverage for property damage
from perils of explosives, collapse, or damage to underground utilities (known as

XCU coverage).
3.42.8 Environmental contamination;

3.4.3 Automobile liability covering all owned, hired, and non-owned vehicles
used by Applicant, its employee, or agents.

No Lynx vehicles will be used.
Names of all anticipated contractors and subcontractors involved in the
construction, maintenance and operation of Applicant’s facilities in the Public

Ways.

EarthComm.



4 CERTIFICATION:

All the statements made in the application and attached exhibils are true and correct to
the best of my knowledge and belief.

Lynx Network Group, Inc.
Signature: //%f MWM
ZF

Print: Chris Barber

Title: President

Date: -
__8/21/2012
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Exhibit B

Route Furnished By Earthcom
Exhibit C

Emergency Call Out List:

1% Level for Repair:

866-819-5969(LYNX)

2"¢ | evel for Repair:

Brian Spry (269)585-1006 Office
(269)330-1171 Maobile

bspry@Lynxnetworkgroup.com

3" Level for Repair:

Chris Literski (269)585-1013 Office
(517)812-0323 Cell
cliterski@bLynxnetworkgroup.com

Executive Level Escalations for Repair:

Gregg Rutgers (269)585-1004 Office
(269)217-2696 Mabile
grutgers@Lynxnetworkgroup.com

Gerald Philipp (269)585-1002 Office
(616)437-1325 Mobile
aphilipp@Lynxnetworkgroup.com

Chris Barber (269)585-1003 Office
{(231)590-5989 Mobile
charber@Lynxnetworkgroup.com




Exhibit D
Insurance Certification
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METRO Act Permit
Bilateral Form
Revised 12/06/02

RIGHT-OF-WAY
TELECOMMUNICATIONS PERMIT

TERMS AND CONDITIONS

Definitions

1.1

1.5

1.6

1.7

1.8

1.9

Company shall mean a corporation organized under the laws of the State of
Michigan whose address is PO Box 237, Kalamazoo MI 49004-0237.

Effective Date shall mean the date set forth in Part 13.
Manager shall mean Municipality’s Manager or his designee.

METRO Act shall mean the Metropolitan Extension Telecommunications Rights-
of-Way Oversight Act, Act No. 48 of the Public Acts of 2002, as amended.

Municipality shall mean the City of Manistee, a Michigan municipal corporation.
Permit shall mean this document.

Public Right-of-Way shall mean the area on, below, or above a public roadway,
highway, street, alley, easement, or waterway, to the extent Municipality has the

ability to grant the rights set forth herein. Public right-of-way does not include a
federal, state, or private right-of-way.

Telecommunication Facilities or Facilities shall mean the Company’s equipment
or personal property, such as copper and fiber cables, lines, wires, switches,
conduits, pipes, and sheaths, which are used to or can generate, receive, transmit,
carry, amplify, or provide telecommunication services or signals.
Telecommunication Facilities or Facilities do not include antennas, supporting
structures for antennas, equipment shelters or houses, and any ancillary equipment
and miscellaneous hardware used to provide federally licensed commercial
mobile service as defined in Section 332(d) of Part 1 of Title I of the
Communications Act of 1934, Chapler 652, 48 Stat. 1064, 47 U.S.C. 332 and
further defined as commercial mobile radio service in 47 CFR 20.3, and service
provided by any wireless, 2-way communications device.

Term shall have the meaning set forth in Part 7.
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Grant
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Municipality hereby grants a permit under the METRO Act to Company for
access to and ongoing use of the Public Right-of-Way to construct, install and
maintain Telecommunication Facilities in those portions of the Public Right-of-
Way identified on Exhibit A on the terms set forth herein.

2.1.1 Exhibit A may be modified by written request by Company and approval
by Manager.

)
N
%)

Manager shall not unreasonably condition or deny any request for a
modification of Exhibit A. Any decision of Manager on a request for a
modification may be appealed by Company to Municipality’s legislative
body.

Overlashing. Company shall not allow the wires or any other facilities of a third
party to be overlashed to the Telecommunication Facilities without Municipality’s
prior written consent. Municipality's right to withhold written consent is subject
to the authority of the Michigan Public Service Commission under Section 361 of
the Michigan Telecommunications Act, MCL § 484.2361.

Nonexclusive. The rights granted by this Permit are nonexclusive. Municipality
reserves the right to approve, at any time, additional permits for access to and
ongoing usage of the Public Right-of-Way by telecommunications providers and
to enter into agreements for use of the Public Right-of-Way with and grant
franchises for use of the Public Right-of-Way to telecommunications providers,
cable companies, utilities and other providers.

Contacts, Maps and Plans

3.1

Company Contacts. The names, addresses and the like for engineering and
construction related information for Company and its Telecommunication
Facilities are as follows:

3.1.1 The address, e-mail address, phone number and contact person (title or
name) at Company’s local office (in or near Municipality) is Lynx
Network Group, Inc., Chris Barber, President, PO Box 237, Kalamazoo
MI 49004-0237. E-mail: cbarber@@ivnxnetworkegroup.com Phone #:
(269) 585-1000

3.1.2 If Company’s engineering drawings, as-built plans and related records for
the Telecommunication Facilities will not be located at the preceding local
office, the location address, phone number and contact person (title or
department) for them is 5455 W. View Rd., Glen Arbor MI 49636.



3.1.3 The name, title, address, e-mail address and telephone numbers of
Company’s engineering contact person(s) with responsibility for the
design, plans and construction of the Telecommunication Facilities is
Lynx Network Group, Inc., Chris Barber, President, PO Box 237,
Kalamazoo M1 49004-0237. E-mail: cbarber@lynxnetworkgroup.com
Phone #: (269) 385-1000

3.1.4 The address, phone number and contact person (fitle or department) at
Company’s home office/regional office with responsibility for engineering
and construction related aspects of the Telecommunication Facilities is
Lynx Network Group, Inc., Chris Barber, President, PO Box 237,
Kalamazoo M1 49004-0237. E-mail: cbarber@lynxnetworkgroup.com
Phone #: (269) 585-1000

3.1.5 Company shall at all times provide Manager with the phone number at
which a live representative of Company (not voice mail) can be reached
24 hours a day, seven (7) days a week, in the event of a public emergency.

3.1.6 The preceding information is accurate as of the Effective Date. Company
shall notify Municipality in writing as set forth in Part 12 of any changes
in the preceding information.

Route Maps. Within ninety (90) days after the substantial completion of
construction of new Facilities in a Municipality, a provider shall submit route
maps showing the location of the Telecommunication Facilities to both the
Michigan Public Service Commission and to the Municipality, as required under
Section 6(7) of the METRO Act, MCLA 484.3106(7).

As-Built Records. Company, without expense to Municipality, shall, upon forty-
eight (48) hours notice, give Municipality access to all "as-built" maps, records,
plans and specifications showing the Telecommunication Facilities or portions
thereof in the Public Right-of-Way. Upon request by Municipality, Company
shall inform Municipality as soon as reasonably possible of any changes from
previously supplied maps, records, or plans and shall mark up maps provided by
Municipality so as to show the location of the Telecommunication Facilities.

Use of Public Right-of-Way

4.1

No Burden on Public Right-of-Way. Company, its contractors, subcontractors,
and the Telecommunication Facilities shall not unduly burden or interfere with
the present or future use of any of the Public Right-of-Way. Company’s aerial
cables and wires shall be suspended so as to not endanger or injure persons or
property in or about the Public Right-of-Way. If Municipality reasonably
determines that any portion of the Telecommunication Facilities constitutes an
undue burden or interference, due to changed circumstances, Company, at its sole

-3-



4.3

4.4

expense, shall modify the Telecommunication Facilities or take such other actions
as Municipality may determine is in the public interest to remove or alleviate the
burden, and Company shall do so within a reasonable time period. Municipality
shall attempt to require all occupants of a pole or conduit whose facilities are a
burden to remove or alleviate the burden concurrently.

No Priority. This Permit does not establish any priority of use of the Public
Right-of~Way by Company over any present or future permittees or parties having
agreements with Municipality or franchises for such use. In the event of any
dispute as to the priority of use of the Public Right-of-Way, the first priority shall
be to the public generally, the second priority to Municipality, the third priority to
the State of Michigan and its political subdivisions in the performance of their
various functions, and thereafter as between other permit, agreement or franchise
holders, as determined by Municipality in the exercise of its powers, including the
police power and other powers reserved to and conferred on it by the State of
Michigan.

Restoration of Property. Company, its contractors and subcontractors shall
immediately (subject to seasonal work restrictions) restore, at Company’s sole
expense, in a manner approved by Municipality, any portion of the Public Right-
of-Way that is in any way disturbed, damaged, or injured by the construction,
installation, operation, maintenance or removal of the Telecommunication
Facilities to a reasonably equivalent (or, at Company’s option, better) condition as
that which existed prior to the disturbance. In the event that Company, its
contractors or subcontractors fail to make such repair within a reasonable time,
Municipality may make the repair and Company shall pay the costs Municipality
incurred for such repair.

Marking. Company shall mark the Telecommunication Facilities as follows:
Aerial portions of the Telecommunication Facilities shall be marked with a
marker on Company’s lines on alternate poles which shall state Company’s name
and provide a toll-free number to call for assistance. Direct buried underground
portions of the Telecommunication Facilities shall have (1) a conducting wire
placed in the ground at least several inches above Company’s cable (if such cable
is nonconductive); (2) at least several inches above that, a continuous colored tape
with a statement to the effect that there is buried cable beneath; and (3) stakes or
other appropriate above ground markers with Company’s name and a toll-free
number indicating that there is buried telephone cable below. Bored underground
portions of the Telecommunication Facilities shall have a conducting wire at the
same depth as the cable and shall not be required to provide the continuous
colored tape. Portions of the Telecommunication Facilities located in conduit,
including conduit of others used by Company, shall be marked at its entrance into
and exit from each manhole and handhole with Company’s name and a toll-free
telephone number.



4.5

4.6

4.7

4.8

Tree Trimming. Company may trim trees upon and overhanging the Public
Right-of-Way so as to prevent the branches of such trees from coming into
contact with the Telecommunication Facilities, consistent with any standards
adopted by Municipality. Company shall dispose of all trimmed materials.
Company shall minimize the trimming of trees to that essential to maintain the
integrity of the Telecommunication Facilities. Except in emergencies, all
trimming of trees in the Public Right-of-Way shall have the advance approval of
Manager.

Installation and Maintenance. The construction and installation of the
Telecommunication Facilities shall be performed pursuant to plans approved by
Municipality. The open cut of any Public Right-of-Way shall be coordinated with
the Manager or his designee. Company shall install and maintain the
Telecommunication Facilities in a reasonably safe condition. If the existing poles
in the Public Right-of-Way are overburdened or unavailable for Company’s use,
or the facilities of all users of the poles are required to go underground then
Company shall, at its expense, place such portion of its Telecommunication
Facilities underground, unless Municipality approves an allernate location.
Company may perform maintenance on the Telecommunication Facilities without
prior approval of Municipality, provided that Company shall obtain any and all
permits required by Municipality in the event that any maintenance will disturb or
block vehicular traffic or are otherwise required by Municipality.

Pavement Cut Coordination. Company shall coordinate its construction and all
other work in the Public Right-of~Way with Municipality’s program for street
construction and rebuilding (collectively “Street Construction™) and its program
for street repaving and resurfacing (except seal coating and patching)
(collectively, “Street Resurfacing™).

4.7.1 The goals of such coordination shall be to encourage Company to conduct
all work in the Public Right-of-Way in conjunction with or immediately
prior to any Street Construction or Street Resurfacing planned by
Municipality.

Compliance with Laws. Company shall comply with all laws, statutes,
ordinances, rules and regulations regarding the construction, installation, and
maintenance of its Telecommunication Facilities, whether federal, state or local,
now in force or which hereafter may be promulgated. Before any installation is
commenced, Company shall secure all necessary permits, licenses and approvals
from Municipality or other governmental entity as may be required by law,
including, without limitation, all utility line permits and highway permits.
Municipality shall not unreasonably delay or deny issuance of any such permits,
licenses or approvals. Company shall comply in all respects with applicable
codes and industry standards, including but not limited to the National Electrical
Safety Code (latest edition adopted by Michigan Public Service Commission) and
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4.9

4.10

4.11

4.13

the National Electric Code (latest edition). Company shall comply with all zoning
and land use ordinances and historic preservation ordinances as may exist or may
hereafter be amended. This section does not constitute a waiver of Company’s
right to challenge laws, statutes, ordinances, rules or regulations now in force or
established in the future.

Street Vacation. If Municipality vacates or consents to the vacation of Public
Right-of-Way within its jurisdiction, and such vacation necessitates the removal
and relocation of Company's Facilities in the vacated Public Right-of-Way,
Company shall, as a condition of this Permit, consent to the vacation and remove
its Facilities at its sole cost and expense when ordered to do so by Municipality or
a court of competent jurisdiction. Company shall relocate its Facilities to such
alternate route as Municipality and Company mutually agree, applying reasonable
engineering standards.

Relocation. If Municipality requests Company to relocate, protect, support,
disconnect, or remove its Facilities because of street or utility work, or other
public projects, Company shall relocate, protect, support, disconnect, or remove
its Facilities, at its sole cost and expense, including where necessary to such
alternate route as Municipality and Company mutually agree, applying reasonable
engineering standards. The work shall be completed within a reasonable time
period.

Public Emergency. Municipality shall have the right to sever, disrupt, dig-up or
otherwise destroy Facilities of Company if such action is necessary because of a
public emergency. If reasonable to do so under the circumstances, Municipality
shall attempt to provide notice to Company. Public emergency shall be any
condition which poses an immediate threat to life, health, or property caused by
any natural or man-made disaster, including, but not limited to, storms, floods,
fire, accidents, explosions, water main breaks, hazardous material spills, etc.
Company shall be responsible for repair at its sole cost and expense of any of its
Facilities damaged pursuant to any such action taken by Municipality.

Miss Dig. If eligible to join, Company shall subscribe to and be a member of
"MISS DIG," the association of utilities formed pursuant to Act 53 of the Public
Acts of 1974, as amended, MCL § 460.701 et seq., and shall conduet its business
in conformance with the statutory provisions and regulations promulgated
thereunder.

Underground Relocation. If Company has its Facilities on poles of Consumers
Energy, Detroit Edison or another electric or telecommunications provider and
Consumers Energy, Detroit Edison or such other electric or telecommunications
provider relocates its system underground, then Company shall relocate its
Facilities underground in the same location at Company’s sole cost and expense.

-6-



4.14

Identification, All personnel of Company and its contractors or subcontractors
who have as part of their normal duties contact with the general public shall wear
on their clothing a clearly visible identification card bearing Company’s name,
their name and photograph. Company shall account for all identification cards at
all times. Every service vehicle of Company and its contractors or subcontractors
shall be clearly identified as such to the public, such as by a magnetic sign with
Company’s name and telephone number.

Indemnification

5.1

5.3

Indemnity. Company shall defend, indemnify, protect, and hold harmless
Municipality, its officers, agents, employees, elected and appointed officials,
departments, boards, and commissions from any and all claims, losses, liabilities,
causes of action, demands, judgments, decrees, proceedings, and expenses of any
nature {collectively “claim” for this Part 5) (including, without limitation,
attorneys’ fees) arising out of or resulting from the acts or omissions of Company,
its officers, agents, employees, contractors, successors, or assigns, but only to the
extent such acts or omissions are related to the Company’s use of or installation of
facilities in the Public Right-of-Way and only to the extent of the fault or
responsibility of Company, its officers, agents, employees, contractors, successors
and assigns.

Notice, Cooperation. Municipality shall notify Company promptly in writing of
any such claim and the method and means proposed by Municipality for
defending or satisfying such claim. Municipality shall cooperate with Company
in every reasonable way to facilitate the defense of any such claim. Municipality
shall consult with Company respecting the defense and satisfaction of such claim,
including the selection and direction of legal counsel.

Settlement. Mumnicipality shall not settle any claim subject to indemmification
under this Part 5 without the advance written consent of Company, which consent
shall not be unreasonably withheld. Company shall have the right to defend or
settle, at its own expense, any claim against Municipality for which Company is
responsible hereunder.

Insurance

6.1

Coverage Required. Prior to beginning any construction in or installation of the
Telecommunication Facilities in the Public Right-of-Way, Company shall obtain
insurance as set forth below and file certificates evidencing same with
Municipality. Such insurance shall be maintained in full force and effect until the
end of the Term. In the alternative, Company may satisty this requirement
through a program of self-insurance, acceptable to Municipality, by providing
reasonable evidence of its financial resources to Municipality. Municipality’s
acceptance of such self-insurance shall not be unreasonably withheld.

-7-



6.3

6.1.1 Commercial general liability insurance, including Completed Operations
Liability, Independent Contractors Iiability, Contractual Liability
coverage, railroad protective coverage and coverage for property damage
from perils of explosion, collapse or damage to underground utilities,
commonly known as XCU coverage, in an amount not less than Five
Million Dollars ($5,000,000).

6.1.2 Liability insurance for sudden and accidental environmental
contamination with minimum limits of Five Hundred Thousand Dollars
($500,000) and providing coverage for claims discovered within three (3)
years after the term of the policy.

6.1.3 Automobile liability insurance in an amount not less than One Million
Dollars ($1,000,000).

6.1.4 Workers' compensation and employer's lability insurance with statutory
limits, and any applicable Federal insurance of a similar nature.

6.1.5 The coverage amounts set forth above may be met by a combination of
underlying (primary) and umbrella policies so long as in combination the
limits equal or exceed those stated. If more than one insurance policy is
purchased to provide the coverage amounts set forth above, then all
policies providing coverage limits excess to the primary policy shall
provide drop down coverage to the first dollar of coverage and other
contractual obligations of the primary policy, should the primary policy
carrier not be able to perform any of its contractual obligations or not be
collectible for any of its coverages for any reason during the Term, or
{when longer) for as long as coverage could have been available pursuant
to the terms and conditions of the primary policy.

Additional Insured. Municipality shall be named as an additional insured on all
policies (other than worker’s compensation and employer’s liability). All
insurance policies shall provide that they shall not be canceled, modified or not
renewed unless the insurance carrier provides thirty (30) days prior written notice
to Municipality. Company shall annually provide Municipality with a certificate
of insurance evidencing such coverage. All insurance policies (other than
environmental contamination, workers' compensation and employer's liability
insurance) shall be written on an occurrence basis and not on a claims made basis.

Qualified Insurers. All insurance shall be issued by insurance carriers licensed to
do business by the State of Michigan or by surplus line carriers on the Michigan
Insurance Commission approved list of companies qualified to do business in
Michigan. All insurance and surplus line carriers shall be rated A+ or better by
A .M. Best Company.

-8-



7

6.5

6.6

Term

7.1

Deductibles. If the insurance policies required by this Part 6 are written with
retainages or deductibles in excess of $50,000, they shall be approved by Manager
in advance in wrtting. Company shall indemnify and save harmless Municipality
from and against the payment of any deductible and from the payment of any
premium on any insurance policy required to be furnished hereunder.

Contractors. Company’s contractors and subcontractors working in the Public
Right-of-Way shall carry in full force and effect commercial general liability,
environmental contamination liability, automobile liability and workers’
compensation and employer liability insurance which complies with all terms of
this Part 6. In the alternative, Company, at its expense, may provide such
coverages for any or all its contractors or subcontractors (such as by adding them
to Company’s policies).

Insurance Primary. Company’s insurance coverage shall be primary insurance
with respect to Municipality, its officers, agents, employees, elected and
appomited officials, departments, boards, and commissions (collectively “them™).
Any insurance or self-insurance maintained by any of them shall be in excess of
Company’s insurance and shall not contribute to it (where “insurance or self-
insurance maintained by any of them” includes any contract or agreement
providing any type of indemnification or defense obligation provided to, or for the
benefit of them, from any source, and includes any self-insurance program or
policy, or self-insured retention or deductible by, for or on behalf of them).

Term. The term (“Term”™) of this Permit shall be until the earlier of:

7.1.1 Fifteen years (15) from the Effective Date; provided, however, that
following such initial term there shall be three subsequent renewal {erms
of five (5) vears. [Each renewal term shall be automatic unless
Municipality notifies Company in writing, at least twelve (12) months
prior to the end of any term then in effect, that due to changed
circumstances a need exists to negotiate the subsequent renewal with
Company. Municipality shall not unreasonably deny a renewal term; or

7.1.2  When the Telecommunication Facilities have not been used to provide
telecommunications services for a period of one hundred and eighty (180)
days by the Company or a successor of an assign of the Company; or

7.1.3  When Company, at its election and with or without cause, delivers written

notice of termination to Municipality at least one-hundred and eighty
(180) days prior to the date of such termination; or

9.
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7.1.4  Upon either Company or Municipality giving written notice to the other of
the occurrence or existence of a default by the other party under Sections
4.8, 6, 8 or 9 of this Permit and such defaulting party failing to cure, or
commence good faith efforts to cure, such default within sixty (60) days
{or such shorter period of time provided elsewhere in this Permit) after
delivery of such notice; or

7.1.5 Unless Manager grants a written extension, one year from the Effective
Date 1if’ prior thereto Company has not started the construction and
installation of the Telecommunication Facilities within the Public Right-
of-Way and two years from the Effective Date if by such time construction
and installation of the Telecommunication Facilities is not complete.

Performance Bond or Letter of Credit

8.1

Fees

9.1

Municipal Requirement. Municipality may require Company to post a bond (or
letter of credit) as provided in Section 15(3) of the METRO Act, as amended
[MCL § 484.3115(3)].

Establishment; Reservation. The METRO Act shall control the establishment of
right-of-way fees. The parties reserve their respective rights regarding the nature
and amount of any fees which may be charged by Municipality in connection with
the Public Right-of-Way.

Removal

101

Removal; Underground. As soon as practicable after the Term, Company or its
successors and assigns shall remove any underground cable or other portions of
the Telecommunication Facilities from the Public Right-of-Way which has been
installed in such a manner that it can be removed without trenching or other
opening of the Public Right-of-Way. Company shall not remove any underground
cable or other portions of the Telecommunication Facilities which requires
trenching or other opening of the Public Right-of-Way except with the prior
written approval of Manager. All removals shall be at Company’s sole cost and
expense.

10.1.1 For purposes of this Part 10, “cable” means any wire, coaxial cable, fiber
optic cable, feed wire or pull wire.

Removal; Above Ground. As soon as practicable after the Term, Company, or its
successor or assigns at its sole cost and expense, shall, unless waived in writing
by Manager, remove from the Public Right-of~Way all above ground elements of

-10-
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its Telecommunication Facilities, including but not limited to poles, pedestal
mounted terminal boxes, and lines attached to or suspended from poles.

10.3  Schedule. The schedule and timing of removal shall be subject to approval by
Manager. Unless extended by Manager, removal shall be completed not later than
twelve (12) months following the Term. Portions of the Telecommunication
Facilities in the Public Right-of~-Way which are not removed within such time
period shall be deemed abandoned and, at the option of Municipality exercised by
written notice to Company as set forth in Part 12, title to the portions described in
such notice shall vest in Municipality.

Assignment. Company may assign or transfer its rights under this Permit, or the persons
or entities controlling Company may change, in whole or in part, voluntarily,
involuntarily, or by operation of law, including by merger or consolidation, change in the
ownership or control of Company’s business, or by other means, subject to the following:

11.1  No such transfer or assignment or change in the control of Company shall be
effective under this Permit, without Municipality’s prior approval (not to be
unreasonably withheld), during the time period from the Effective Date until the
completion of the construction of the Telecommunication Facilities in those
portions of the Public Right-of-Way identified on Exhibit A.

11.

(S

After the completion of such construction, Company must provide notice to
Municipality of such transfer, assignment or change in control no later than thirty
(30) days after such occurrence; provided, however,

11.2.1 Any transferee or assignee of this Permit shall be qualified to perform
under its terms and conditions and comply with applicable law; shall be
subject to the obligations of this Permit, including responsibility for any
defaults which occurred prior to the transfer or assignment; shall supply
Municipality with the information required under Section 3.1; and shall
comply with any updated insurance and performance bond requirements
under Sections 6 and 8 respectively, which Municipality reasonably deems
necessary, and

11.2.2 In the event of a change in control, it shall not be to an entity lacking the
qualifications to assure Company’s ability to perform under the terms and
conditions of this Permit and comply with applicable law; and Company
shall comply with any updated insurance and performance bond
requirements under Sections 6 and 8 respectively, which Mumcipality
reasonably deems necessary.

11.3 Company may grant a security interest in this Permit, its rights thereunder or the
Telecommunication Facilities at any time without notifying Municipality.
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Notices

12.1

Notices. All notices under this Permit shall be given as follows:

12.1.1  If to Municipality, to City of Manistee, Attn: City Manager, 70 Maple
Street, Manistee MI 49660-0358.

12.1.2  If to Company, to Lynx Network Group, Inc., Attn: Chris Barber,
President, PO Box 237, Kalamazoo MI 49004-0237.

Change of Address. Company and Municipality may change its address or
personnel for the receipt of notices at any time by giving notice thereof to the
other as set forth above.

Other items

13.1

13.3

13.4

13.6

No Cable. OVS. This Permit does not authorize Company to provide commercial
cable type services to the public, such as “cable service” or the services of an
“open video system operator” (as such terms are defined in the Federal
Communications Act of 1934 and implementing regulations, currently 47 U.S.C.
§§ 522 (6), 573 and 47 CFR § 76.1500).

Duties. Company shall faithfully perform all duties required by this Permit.

Effective Date. This Permit shall become effective when issued by Municipality
and Company has provided any insurance certificates and bonds required in Parts
6 and 8, and signed the acceptance of the Permit.

Authority. This Permit satisfies the requirement for a permit under Section 5 of
the METRO Act [MCL 484.3105).

Amendment. Except as set forth in Section 2.1 this Permit may be amended by
the written agreement of Municipality and Company.

Interpretation and Severability. The provisions of this Permit shall be liberally
construed to protect and preserve the peace, health, safety and welfare of the
public, and should any provision or section of this Permit be held
unconstitutional, invalid, overbroad or otherwise unenforceable, such
determination/holding shall not be construed as affecting the validity of any of the
remaining conditions of this Permit. If any provision in this Permit is found to be
partially overbroad, unenforceable, or invalid, Company and Municipality may
nevertheless enforce such provision to the extent permitted under applicable law.

Governing Law. This Permit shall be governed by the laws of the State of
Michigan.
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CITY OFF MANISTEE
Attest:

By: By:

Michelle Wright, City Clerk Its:_Mitch Deisch. City Manager
Date:



“Company accepts the Permit granted by Municipality upon the terms and conditions contained
therein.”

LYNX NETWORK GROUP, INC.
By:

its:
Date:

=ODMAPCDOCS\GRRI7393 196
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Exhibit A

Public Right-of-Way to be Used by Telecommunication Facilities
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